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~e UDdersigned Ar},itrator, 1taDald F. Talarico, bcJW.re, was

mutually selected by the parti.s frCD a l1st supp11ed br the

AMrlcan Ar1:tltrat.ioD AssociatioD t.o hear and det.ermi- the issues
~ .

herein. A hearing was held 1D Pitta1Nrgh, Pezmaylvan1a, OIl

August 19, 1988, at which time the partie. were - given aD

oppcrtunity to introduce documentary evidence and to exam'De &Dd

cross exam.1De witnesses. Post-Bearing Briefs were 8Uba1tted by

both parti.s OD Hov-.ber 2, 1'88, at which time the record was

closed. Ho jurisdictional issues were raised.

l'BRrD1ZRT cxar.r.u.c:T PIIOVIUQIIS

SCBiWCJLB 1 - DlIOUlICBRS

• • •
B. Staff Working Ccm4itiona

* * *
7. The follow1llg provisions shall govern severance; each

&DnOUDCer shall receJ.ve a .'",mum of four weeks' notice of

t.endnation of emp10JmeDt or four weeks salarY in 11eu of aw:h

DOUce. ID ad41t1cm, the follow1Dg severance' ache4u1. ahall

apply:

'.

3 - 'JIODtU
, - 12 JIOIltU
1 - 2 years
2 - 3 years

2 weaks
.. weeks
'weeD
8 weeks

,

(

~en one additional week's severance for each year of service.

All payments in paYll8nts in lieu, of notice, severance pay,

accumulated hollday . or vacation pay shall be paid at the staff
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• aUounc:er' • per.oDal agr_n1: rate is such aDDOUDCer has a

.-, personal agre_n1: calling for a salary higher thaD the m!ni..

salaries hereiD.

~e Campany ..y discharge staff &DIlOUIlCUS widlOU1: notice or

termSDation pay for .. flagrant nevlec1: of duty, druDkeuess,

dishonesty or other serious cauaa. ADy staff announcer whos.

employment 1s teradDated shall be entitled to payment for &DY

compensating days off which he ..y have. earned aDd DOt received.

* * *
lli. Equal OpportuDity

Both parti.s hereto affirm their intentions to continue

to adhere to and support a policy which affords equal opportunity
•to qualified individuals regardless of ~eir race, creed, color,

national origin, age or sex.

The Eraployer, EZ CCIInunicatioDS, Inc. , owns &Dc! operates

WBZZ, a Pittsburgh !'II radio station, with offices located at 1715

..

Grandview Avenue, Pittsburgh, PA 15211. The grievant, Liz

1t&Dc!olph, has beeJ1 .-ployec! br the CcDpaDy siDea 1985 as its Dewa

c!1rector. Her duties include gathering and writing .news,

screening 1DIL11, taping the overnight news, dubbing a progr_

called "Earth • ..,.- , tapiDg.- m1.cel1aneou. . iDterviews &D4

re••arch. In ad411:!OD, she also reada the Dews blice each hour

during a JDOrniDg radio sbow called. "The Quinn and Banana Show",

whicb features radio personalities Jim Quinn and. ])cn Jefferson.
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It has become cammon practice in today's radio industry for

the newspersoD, weather reporter, an4 even uaffic reporter to

engage in "banter" with the disc jockeys rather than just giving

their various reports. The grievut alleges that, OD a number of

occasions, gu:hm aDd BanaDa ..de lewd &Il4 derogatory c~nts

about her during their radio program to the effect that she was

sexually promiscuous, thereby causing her reputation to suffer in

the' COnIIIUnicaUons Industry &Dc! causing her emotional and

physical paiD and suffering.

'!'he grievant's WlreDutted testimony was that the.1t comments

first began in February, 1986 while she was OD vacation on a

Caribbean Cruise. Quinn and Banana stated durin; their program

(.

that she was on the "Love Bloat" and that she was having

promiscuous sex with various people on the cruise ship.

Apparently these and similar comments were made the entire time

she was on vacation as an on-going topic for their brand of

"humor" • The grievant testified that upon return from vacation

she called the Program Director at the radio station aDd told h1IIl

she was upset over these outrageous and malicious statements.

The grievant also 1nd1catec! that she told the two' disc jockeys of

her anger at their statements.

'!'he next on-the-air camments occurred in July, 1986 while

the grievant vas· "acatiODiDg.-in cape Cod,' ""sachusetts. 2'he'

grievant testified that upon her return, she heard frCID various
'. .

friends who had listened to "'!'be 0U1nn and Banana Show" that they

indicated she was having sex with various people in Cape Cod.

3
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The grievant stated that she suffered a .evere panic attach due

f~~. to these comments &Dc! was taken to the hospital for tests. 011-
'{." ~ .

the-air comments, such as the following, apparently continued on

a steady basis fram July of 1986 to January of 1988, "suggesting"

that she was • promiscuous person, that she hac! oral sex ancl

intercourse with large numbers of people, that she was mentally

unstable and had sexually transmitted diseases, that she was
l

having sex with a Dumber of the Pittsburgh Penguins as well as

members of the u.s. llarine Corps, &D4 the fact that she knows the

hot1iDe numbers for ~e Center for Disea.. Control b!" heart.

These comments/jokes apparently reached a breaking point for

the grievant OD January 22, 1988, during the "Friday Morning

Joke-Off". 1'h1s is a regular feature of the Quinn and Banana

'.; Show and is identified over the air as being a joke. D\:ring that

segment of the program, a disc jockey from a station affiliated

with WBZZ called in with a joke which used the grievant as the

subject matter. Sis joke was recorded and then later broadcast

durin; the "Joke-Off". It was·, not a spontaneous call from the

audience, as the _jority of the jokes are.

follows:

~e joke went as

"My wife goas to the same hairdresser that
Liz RaDdolph goes to."

nOh, she 4oe.?" .-

"Yeah, .he does."

"Did you bow that Liz Randolph has a tattoo
on herforeh.a4?"

"Oh yeah, what does 1t say?·"

4
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"It .ays, 'Let 90 of II!' ear., I'. doing the
:be.t I can. '"

There is DO question that this "joke" o allude. to the performance

of oral sex.
• 0

~e grievant did not actually hear the joke as it was

originally broadcast. Rather, ODe of the disc jockeys played a

tape of it for her shortly afterwards, just several minutes

before she was to read the news. Upon hearing the "joke", the

grievant became extremely distraught and began shaking. She

testified that she became so emotionally devastated and

humiliated that she could not go on the air. She went looking

for the program director but he . had yet to arrive, so she left

the station shortly thereafter. When the general manager, Mr.

'rex Meyer, arrived a few minutes later,.he heard bits and pieces

of what had occurred and immediately began an investigation. Be

pulled Quinn and Banana off the air and met with them as well as

his program director. 1ulother disc jockey was brought in to

finish their show. The grievant's two remaining news cuts that

morning were Dot aired. As soon as the grievant got home, she

called the station aDd attempted to contact the program director

but he was not available. The grievant returned later that day

to the station and wanted to resume her work. However, because

--of what had transpire4, she was placed on leave of aitseDce with

pay until an investigation could be completed.

On January 27 , 1988., a meeting was held with all parties.

The grievant's empl~nt was terminated on January 29, 1988, for

5
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1D leaving the radio

her assigned duties

constimted a flagrant Deglect of duty which authorized the

Company to with:Dold payment of seV6rcce pay•

flagrant neglect of du~. Ber 8Ubsec;ruent claim for s••erance pay

was denied J.se4 upon the forfeiture language contaiDed in

rise to the within
~~~

/:."
of Schedule thus givingArticle 7 I,

grievance.

DBI

Whether the actions of the grievant

station premises without canplet.1Dg

•
It is a well settled principle of Arbitration Law that aD

employee who is confronted with a situatioD 1D his/her working

environment which he/she believes to constitute a violation of

the Collective Bargaining Agreement, is required to carry out

his/her work aSsignment and to turn to the grievance procedure

for relief, rather than engagiDg iD self help by walking off the

job. Arbitrators ha.e recognized that resorting to self help may

be justified where adherence to work order. would result. 1D a

serious health hazard. The grievant made an obvious attempt to

fit within the vezy narrow exception t.o the rule of pedont now

aDd grieve by offering the teU!mcmy of David B. Orb1aOD, Ph.l).

However, J)r. Orbison·. test:1JDony is highly fiUestionable. First,

he stated that he could not make a diagnosis of the grievant· s·

condition. second, the grievant had been treating with a

(



-

, .
.. .

.• psychiatrist for c;u1te same tiBle aDd J)r. OrJ:»iSOD never contacted

him before issuing a report. Moreaver, the psychiatrist, was Dat

called to testify. The only information utilized by Dr. OrbisOD

was transmitted to him by the grievant in a two hour interview

. "frca her perspecti,e" • Dr. OrbisOll reviewed no medical records

whatsoever. !'!DallY, Dr. Orbison adndtted that. diagnosis of a

personality disorder cannot be made in ODe short interview•

. Despite all of the above, the grievant asks the Arbitrator

to accept Dr. Orbison' s opinion that she was incapable of

performing her duties OD the IDQrniJlg 0: January 22, 1'87. Dds

is despite the fact that she was medically capable of announcing

her intent to sue the Employer before leaving the premises, she

was capable of calling the station and advising sbe would have a

statement for them later that day, she was capable of meeting

with her attorney and, finally, she was capable of attempting to

complete her duties later that afternoon. Moreover, she did not

call her psychiatrist on January 22, 1987, to seek medical. help.

as one might expect. Such facts are not UDCOlllllon ina situation

where a terribly.ugry employee strikes out at her _layer in

the heat of the "eDt only to realize later on that she has made

a terrible mistake aDd tries to return to work.

All of ~e above facts lead to the conclusion that the

grievant's condition from the -morDiDg of January 22, 1'17, was

not such that sb. vas 1Dcapable of performing her duties.

In addition, the exception argument of the grievant should

be rejected ba••d upon the fact that it was two years in the

7



The exception usually occurs when an Employer issues a

directive to an employee which the aployee believes would lead

to a serious health hazard. The employee then, on the spur of

the IIICID8nt, refuses. In this ..tter, the grievant a11eg••

Violations of her rights causing emotional and physical ham

dating back to February, 1986. The grievant had' a 23 IIIOnth

perioc! within which to file a formal grievance and have the

raatter resolvect. She did not. Therefore, the grievant was not

out of the blue placed in the position of fear for her physical

WII11~b.!ing which caustIC! hur to bolt frem her du~ station.

Flnally, the grievant is involved in the entertainment

business. The grievant is part of the entertainment vehicle and
•

is involvee! in the interplay with the other on-air talent. 'l'he

grievant knew of and accepted this role as evidenced by her

testimony that in the past she willingly engaged in this banter,

that at one time she showed up at the station in a very revealing

outfit, and often made suggestions that she wanted to be nude.

Thus, the instant di.pute sh~uld be . viewed in a context which

differs substantially fraa the normal industrial work place

enVirOmDeDt.

The burden of proof 1. upon the Dlployer to establish that

the grievant wu tems".tect c!ue to a flagrant neglect of dut7.

The only witness for the Employer was the general manager, '1'ex

Meyer, whose explanation of the reason for the discharge falls

I
•
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• far ·8hort of thi. heavy bUrden. Even if the Elnployer is believed

to have met its burden, there i. DO fI\Ie.t:ion that the grievant' s

position must prevail due to the unconscionable, reckless,

malicious, intolerable &Dd outrageous actions towards the

. grievant which forc...· her actions of JaDuary 22, 1988. !'b.s.

actioDS were ComnnmicatiODS uttered to the hUD4rec!s of thousands

of listeners of WIIZZ and implied that the grievant had engaged in

1=tscrimi nate oral sex with luge Dumbers of persoDS; that she

is prClll1scuous; has sexually trana!ttable diseases; aDd is an

~tbe~wise loose womaD. ~e grievant te:;tified that Ehe

."

forcefully communicated to the disc jockeys, to her program

director and others of the terrible health consequences which
•these statements were causing her. Dr. David Orbison testified··

on behalf of the grievaDt that in his expert opinion that due to

the outrageous actions of Quinn and Banana over the two year

period from February 1986 to January 1988, she was experiencing
. .

an increasing deterioration in her self-esteem, that th~s~

actions caused her to suffer. panic attacks and these panic

attacks rendered her unable to perforJ:ll her duties at WBZZ. '1'he

grievant •s leaving the station on January 22, 1988 ~ was caused by

the malicious, unconscionable an4 outrageous actions of WBZZ·.

employees. It is difficult to imagine a more outrageous case of

inhumane treatment towards an individual.
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Because of ~e unique nature of the radio entertau.ent

business and its dependency on ratiDgs, the Imployer IIUat be. .
. accorded wide latitude 1D being able to chaDge on short notice.

the format of its prograJlllll1ng as wall as accompanying personnel

in an effort to fine! a larger audience. Because of this, the

Collective BargainiDg Agreement permits the ·te~nation" of

aDDOUDCerS on a non-cause baSis. In exchange for this ability to

make personnel changes, the Employer has agreed to provide a

minimum number of weeks of notice or the corresponding salary in

lieu of such notice. Bowever, an exception exists to this

severance no~ice/pay in situations where the employee is guilty

of flagrant neglect of duty, c1runkenness, dishonesty or other

serious cause. Under these circumstances, a staff announcer's

employment may be ter.minated without the severance notice/pay.

The precipitating event in the within grievance was Ms.

Randolph's leaving the radio station on the morning of January
.

22, 1988, without ccaplet1Dg her final two on-air news reporting

segments as well as other miscellaneous duties r~red that day.

Arbitral law abhors such self help on the part of employees and

dictates that UDder most circumstances, any dispute or

disagreement aD employee lllight have with his employer is to be.- .
processed through .the grievance procedure. ~ obvious purpose

of this rul~ 1s to prevent an employee's rash action from.

(

disrupting the2nlployer·' s business.

grievant can prove the existence, of

10

Therefore, unless the

some justifiable or

•
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• ID1tigating circumstances that would pum1t ber to avoid using the

grievance proce.s aDd resort to .elf-help :by walkiDg off the job,

the Employer will have sustained it. ))urden of proving that her

actions were, in fact, a flagrant neglect of duty.

Arbitrators oftlUl deny or llmit reque.ted relief, DOt

withstandiDg the merits of. the original camp1a1nt, where the

grievant has resorted to self-help rather thaD to the grievance

procedure. AD iJaportant exception to the general rule of "obey
. .'

and grieve" exists where obedience to orders would involve aD

Wlusual health bazud or a~lar ••-::rifice. BaAever, such

exceptions are viewed quite Darrow1y anc! must be supported by

clear and convincing evidence. The Employer has raised same

•substantial questions as to the existence of this health hazard

exception offered by the grievant. However, other possible

exceptions to the duty to obey orders exist under circumstances

where'the order commands the performance of an immoral act, or

would humiliate the employee or invade .~ personal right which

is considered iDvio1able. ~erefore, let us closely examine the

events that transpire<! within to detenaine whether such an

exception exists.

% agree with the argument put forth by the _layer that the

individuals involved in this grievance are in the entertaiDmeDt

))USiness, which differs considerably fzoCII the normal industrial'

work enviroDlDellt. .It is also clear that the grievet was
.

reCjlUired to be involved in banter and interplay with the other

on-air talent. I believe that the grievant knew of and accepted

11
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the fact that she JDUat participate to .cae degr.. in this type of

w1llingly participated 1D the "banter" at various time. even to

the degree that during the program on Halloween she wore a

arrangement. ~e evideDce alao reflects that the grievant

.
. . revealiDg/r1sczue costume to work.

However, I fiDeS that the banter/interplay the grievant vu

subjected to (a. detailed in the Background .ection of this

OpiDiOD) goes well beyond. anything that could even remotely be

considered part of one'. job r~r_Dt. The joke. and

5uggestive .rema::b that were directtd t·:» her ware l~,

offensive, sophClDOric, in bad taste and beyond anything that an

employee should have to be subjected to--even if they are part of
•an "entertainment vehicle". Fortunately or unfortunately

(depending on one'. perspective) the First Amendment protects

such forms of expression fram censorship. COnstitutional

protections, however, do not mean that an individual of

reasonable sensibilities must be unwillingly bombarded or

subjected to .uch forms of free speech, at least not a. a

mandated job rec;u1r_nt or within the confiDe. of one'. work

enviroDlDeDt. I fiDel a paraUel exists in ~s situation vith

circumst:aDces that precipitated aDd are DOW governed by tM

Federa1 Govermaent's sexual saras_nt Laws. AD employee DO

longer has to pat up with a hostile work eDviroament that 18

created on the .sis of sex, be it in the fO%1D of jokes,

comraents, .un-stioDS, touching, etc.

I am sure . that on' the occasions the gr1evant willingly

12
•
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participated in same 1II11d ristiU. MDt.ring, she did so either

because she wanted = or, a. i. IIOre often the ca.e, because she

wanted to fit in aDd go along with the crowd. Such
.

participation, however, in no way waives her right to objec.t to

. the extremely outrageous ~b~ direet:ed to her nor

make. her fair g_ for such iuu1u. ODe JllUSt keep in JDiDd

these comments were not: just mad. aroUDd the office or shop

floor, a. 1s DOnal1!, the case. lfhey were pubUcly broadcast to

the thousaDda of people who Usten to "~e Qu1Im aDd Banan •

Show". ~ EllQ10yer argueD tlult the 'highly suggestive remarks of

1:11e disc jockeys continued for c;u1te SCllDe time, so one must

question why the need for self-help arose at this point and why a. .

grievance was not filed earlier. l: believe one very plausible

explanation exists, i.e., the vile and filthy joke perpetrated

upon the grievant on January 22, 1988, was, in fact, the straw

that broke the camel's back.

There is DO question, uu~er the.e cirC\DIIStances, that tbe

grievant •• action of walkiDg off the job was not only

understandable, but more 1IIIportantly, was justifiable. .~

conduct OD the part: of the disc jockeys' was degrad, ng,

humiUating and a serioua invasion of her personal rights aDd

dignity. % would fiDd 1t unreasonable to require the grievant to

have rema!Ded on the job after beiDg subjected to such vile &114.

lewd iuults aDd be expected ..rely to file & grievaDCe. '1'he..

circumstances are a Darrow exception to the self-help rule aDd

justify the grievant'. actions.

13 ,
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Finally, I »elieve that the J:mployer was aware of or at

least strongly suspected the grievut's negative reaction to

these on-goug lewd COJllDeDts becaU8e of the general JlaUger' s

reaction to the situation OD the momiDg of January 22, 1918.

" 'When arriving at" t:be station aDd learD1Dg that the grievut

walked off ill ADger, the general maDager did scmeth1ng I view as

extremely drastic anc! UDusual. Be iJIDed1ately pulled the two

disc jockeys off the air. I f1Dd it very struge that he would

abruptly stop &Zl on-goiDg progr_ over AD 1Dcident that the

au~ence was certainly not aware c:~, and 1mder CUCtEStaDc:U

where his iDvestigat10n could have waited until the program was

over. In fact, by abruptly stopping the program, the general
•

manager is certainly sencU.ng a message to the audience that

something was wrong, under circumstances where there was no

immediate need to even hint that trouble existed. ~s implies

to me that he knew of the on-90ing seriousness of the situation

and tbe te=nsion 'between the grievant .m:l the disc :J~.J, and he

realized the time had finally. ccme when the straw' broke the

camel's back.

-

14
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~e grievance i. sustained. The grievant is to receive

payment for all severance benefits to which she is entitled

together with interest at the rate of 6' per anum from February

S, 1988.

lS
•



l .. ATTACHMENT B

Dr 'I'D UllITED S'l'ATZI DISDIC'l' COOR'l'
FOB. 'l'ID: WESTERN DISTRICT. -OF PEHHSYLVANIA

EZ COJIMDNICAnOJlS, me.,
nzZ-FH,

Plaintiff,

vs.

AllERICAIf FEJ)ERATIOH OF
'l'ELZVISIOH AND RADIO
ARTISTS,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

orng:QB

Civil Action 88-2636

ZIEGLER, District JUdge

EZ cOJllllUnication, Inc., WBZZ-FH brings this action

--.> pursuant to section 301 of the Labor Hanag_ent Relations Act, as
v

amended, 29 U.S.C. I 185, to vacate the aware! of an arbitrator

that granted .everance pay to Elizabeth Randolph, a former news

director at WBZZ-FM, the radio station owned and operated by EZ
.-r
..communications. ba Plaintiff's Exhibit E. The American

Federation of Television and Radio Artists, a labor organization. .
arid- party to • coll~ive ba~ .~t ,..i~ EZ..
eommmications, represented RAndolph in her claa for severance. .
pay.

•
ltaftdolpb vas Uployed by plaintiff a. a n_ direc:tor-for WBZZ-ftl fraa 1.15 until January, 1.... Bar duti_ included

read.ing t:he neva twice d~inCJ _ch hour of -The QuiJm and Banana

Show, - a .oming ratio show f_turing diae jockeys and local

radio personaliti•• , Jim Quinn and -Banana- Don Jefferson. It
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is cammon practice for disc jockeys to engage in humorous

exchanges with various reporters on the shows and Quinn and

Banana often joked with Randolph while on the air. However, in

'19.6, Quinn and Banana began to recite tastele.s, sexual quips

about Randolph on the air while she was on vacation. The

statemept. suggested that Randolph was sexually promiscuous and

that she had sexually transmitted diseas.s, albeit in a joking

manner.

As a result o~ the outrageous jokes directed at ber,

Randolph experienced anxiety attacks, difficulties in tunctioning

on the air and working with Quinn and Banana in general. She was

eventually admitted to a hospital due to the emotional trauma she

sutfered as a result ot the ridicule. Thereatter, the on-tbe-air

joking included jokes concerning Rando}ph's .ental status,

suggesting that she ~as instable, in addition to suggestions that

she was sexually indiscriainate.

Attempts by Randolph to bring this shoddy treatment to.....
an end by discussing her displeasure with superiors at the

station were ineffective. Finally, on January 22, 19•• , during

the . "Friday Horning Joke-of~" ·~·iqaant of the "Q\linn and Banana
•

Show," a disc jockey tram a sister station to WBZZ-FK in St.

Louis, Hissouri, called the statibn on the air and made Randolph
•

the butt of hi. joke, which reterred to oral sexual activity in

an ottensive manner. The joke was played back tor Randolph by

Quinn or Banana just betore she was to do a news report on their

2



show. Randolph bee... too distraught to p.rform and l.ft the

station.

tat.r that day, Randolph re1:urned to the station to

r.sUJDe her new. duti•• , but she wa. plac.d on leave of absence

panding an inve.tigation. One w.ek l.~er, Randolph'. employment

was te+mina~ed for flaqrant neglect of duty related to her sudden

departure fram the station on January 22, 1988. As a result of

her termination for what plaintiff alleg.s to be just cause under

the collective barvaining ac;r....nt, plaintiff denied the claim

of Randolph for severance pay.

Pre••ntly before the court are the cross motions of the

parties for summary jUdgment. EZ Communications contends that

the arbitrator .xceeded his authority in numerous respects.

Defendant disaqre.s. In keeping with~well established principles

of federal labor law, the arbitrator's award must be sustained so

long as it "draws its es.ence from the collective ba~aining

ac;reement." Graphic Arts International Union ~ Haddon
~

~Crattspen, 796 F.2d 612, 694 (3d Cir. 1986).

The arbitrator interpreted the relevant portions of the...
collectiv. barvaining .gre~en( a. an agre••ent by the _ployer

to pay announcers ••v.rance pay ~less the employee is guilty of

"flagrant neglect of dUty, drunk.nness, dishonesty or other.-

serious cau••• • Plaintiff's Exhibit Eat' 10; Plain~iff'•
.,'

Exhibit A, Schedule 1, B. Staff Working Conditions at ! 7.

EZ cam.unicationa does not dispute the interpretation

of the aqreement in this regard. Rather, plaintiff asserts that

3



Randolph is not entitled to .everance pay becau.e the act of,

leaving the pr_i.e. of WBZZ-FK on January 22, 1'88, without

Performing newscast., constituted a flagrant neglect of her

duties and that, if .he felt that she-va. being subjected to

sexual haras_ent on the job, she was required to file a foraal

qrievaJ]ce rather than resort to self help by walking otf the job.

The arbitrator disaqreed with plaintiffs'

characterization of Randolph'. conduct on January 22, 1'88, for

Which she was terminated. He found that" ••• the vile and

filthy joke perpetrated upon the grievant on January 22, 1'88,

was, in fact, the straw that broke the camel's back."

Plaintiff's Exhibit E at 13. The arbitrator further found that

the employer was aware or at least strongly suspected that

Randolph was oftended by the on-air jokes made by Quinn and...,

Banana at her expense. Plaintiff's Exhibit E at 14. The

arbitrator concluded that" ••• the grievant's action of

walking otf the job was not only understandable, but more

,importantly, was justifiable • • • I would find it unreasonable

to require the grievant to have r_ained on the job atter being

subjected to such vile and le~ insults and be expected ••rely to

file a grievance_" Plaintiff's Exhibit E at 13.

An arbitrator exc.eds his authority whenever he. -

substitutes his own notions of industrial justice tor the tems

--of the partie.' a9%'W_ent. Pennsylv.ni. Power company XL Ipcal

Onion '272 2f~ International Brotherhood 2f Electrical

Workers, AlL=CIQ, No. 89-3036 (3d Cir. September 22, 198'). In

4
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our view, the arbitrator had authority bottcmaed in the bargaining

aqre.ment to find that the act of walking off the job was neither

a flagrant neglect of Randolph's employment duties nor was she

required to file a formal grievance to protest the degradation

to Which she was exposed as a result at the insensitivity at

other ~ployees ot plaintiff.

The Supreme Court has defined our meager authority to

review the award at the arbitrator, under the cirC1DlStances:

Courts • • • do not sit to hear claims at
factual or legal error by an arbitrator as an
appellate court does in reviewinq decisions
':)f lower cC'urts. To resolve disp'Utes about
the .pplication of a collective b.rgaining
.gr....nt, an arbitrator must finel facts and
a court may not reject those findings simply
because it disagrees with thUl. The same is
true of the arbitrator's interpret.tion of
the contract. The arbitrator may not ignore
the plain languaqe of the contr.ct; but the
partie. having authorized eKe arbitrator to
give meaning to the language of the
agreement, a court should not reject an award
on the ground that the arbitrator misread the
contract.

;-Pnlta" FIl;>e:worker' International Union, AlL-CIO L. HiiCO, Inc.,
,
484 P.S. 29, 38 (1987).

While EZ cammunicat~on. argues that the arbitrator.. .
exceec!ed his .uthority in issuing the .ward, we tind that

plaintiff is in fact seeltinq a review of the .erits of the .ward

which was basec! on a reasonable-interpretation ot the contract.

14&. at 36. The arbitrator properly interpreted the contract and

applied that interpretat~on to the facts presented. It we were

to second guess his reasonable construction, we would exceed our

_ authority and scope of review.14&.; iU also United Stites

S



ppstll S.:yic. ~ "'~!An.l A••pci1tipn At ~.r Clrrier., 839

F.2d 146 (3d eire 1'88). The .otion of pl.intif~ for su.aary

jUdgment will be deiee!, ane! defendant'.' motion will be grant.d.

A written ord.r will follow.

DATED: october 16, 1989

cc: Counsel of r.cord.

v
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Df ftIE maTED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

. EZ COMM'ONICATIOHS, nre.,
WBZZ-FJl,

Plaintiff,

va.

AKERICUf !'EI)EItM'ZON OF
TEIZVISZOH AND RADIO
ARTISTS,

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

civil Action 88-2636

0JU)EJt Ql comtt

AND NOW, this It11; day of October, 1989,

IT IS ORDERED that the motion of plaintiff for sumaary

jUdgment be and hereby is denied:

IT IS FURTHER ORDERED that the motion ot defendant for

summary jUdgment be and hereby is granted •

.".. -. .

cc: Counsel of record.

•
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ATTACHMENT C

t.%z IAllDOLPa
314 h_yiev Co&&n
P1tu~urgb,'A 15205

4lpr11 27, 1989

..
EEO Branch
FCC
1919 M. Ser••~ N.W.
Jtoc= 7UI
Wuhingcon, D.C. 205~4

A'l'TEIITIOH: Gl.DD Wolfe

Dear Itr. Wolf.:

Pl•••••110v chis le~t.r Mr"... fOJ:1Ul notice re;.rc!i~

various acta of .ex eliscrimination prac~icec! ~y £%
Communic.tions, Inc., :."'e owner and operator of WB%%-FM (?;h.,
PAl • I am al.e requestin; t.,".t this l.tte: :»e :lace ~a::. ~! ~~e

formal record in WBZZ's Applic.~ion aenewal Reques~.

I am • new.cuter with eleven (11) years ex;»erier.ce. 'to
make rAy story tJrief, I worked for wazz for tvo (2) ye.rs, ei;h~

( 8 ) mon:ha. nurin; the l ..~ tvo y.ar. of my tenure I vas
SUbjected, at various ti..s to .exist, degra4in; on air c=..-nts
by tvo male disc jockeys ViU1 whom I worked in the capacity c~

News Director.

The.e -hullOrous· s~ate..nts implied tn.~ I am proal.cuod,
have sexually tranaaitt.d di•••••s, and have engaged in oral .es
with large au.bers of persons.

I =-plalaed about tbe.. .tc.eta CO t:.h. jocks 1.a901".d. Jill
Quinn aDd -.aMa.- J)oc 3eff.nOll. I also c:aapl.1Ded at 9u1_
tl_. to the -V-ftt of ass bin: to DO ••al1. ~f••••t..
aaJlaSJ_Dt aDd &be jocks. w.n !ull~ a"an t:.Iuat tJa... ca••au
w.r. affee:t.1Dg • aIIll1ty to do .,. joJ) lay IDducla; paille att.ac:b
Oft the alrJ 7et, dw .ta~nu contlnu.d. 1ft fact, .ft.r bel..
bospit.alis.d for t:Il18 CODdit.loa, vben I recura.d to vork, DOt
oaly did ~ aeaual elK .Dta coat.1IW•• laut O\&lam aDd a••_ Cvlt:Jl
the IUIovledge of JUD&g."Dt) .t.art.ed ntferrlag t.o ay cr.at_at OD
t.b. air.
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Quinn and lanaDa'. ==..Jft~. v.re of~.n pr.r.co:~ed
•••ning the -joJc.- vilteda DDed _ specifically vere
pn_dl~&t.d. SworD ~.sti..J', vlUch is uclos.d, indi"~•• t.ba~
.....g_.ft~ aDd CIa. joc:JuI t!a_!a~ =_ =-enta -fair-. ':be
enclos.d .yies.ftC. &1so ahova d1at. tbay tArg.t.ed .. becau.e I .. a
.ingle VOJaaIl. I .uat stre.. thac the.. =-nts were cle.rly
cUrected at .. because of IIY Ma Cfe..le J, aDd vOLll~ not have
been consid.red -hWlOro&lS· U directed at a ..n. Several
lis:ener. who heard the.e U- boa... written to _ :'n eli.gust.
One VaaaD say., -It's di!!i..lt to illagine a _n in a stailar
sicuacion-, wiCh _n addiag tJaac they foWld the c~nts

.i.ogynistic, ••xist, aDd· d.gradiag.

The final straw in chi...ri.. of ODgoin; cUscrilliaatory
attacks c... .January 22, 1'11. Oft that. date, Quinn aDd 'anau
aired a pr.-c.aped sega.nt which naMe! •• specif ically. Th.
co=:aent sought to convey ~e ide. ~a: I .ngage in so auc:h o:al
sex and wa••0 proficient in that regar~, ~at I ~.ve a ~.:tOQ on
=y head vhich reads, -non' t pullan my ears, I k:'1Ov vh.: Ilm
doin;-. Ji. OUinn told me in ac!vance on U1a~ cay tha: so..t~in;
abou~ me vas about to be aired. I did no~ hear the co_e=t ai:,
~ut vhen it vas played back to .e aftervarc!s, I beca. te:ri1:»ly
upset, so much :hat I vas unable to caaplete my final tvo
newscasts. The station fired lie a ve.k later for alleged
flagrant neglect of duty. 1 filed and won a union ;ri."ance for
seve~anc:e pay. The Ar~itrator's Decision is enclosed for
reference and I ask you to incorporate it in the reneval
~roc:eedings. WlZZ has appealed the ruling to Federal Court. A
cec:ision is due soon.

In addition, I ba"e filed ci.,,11 litigatioD a"ai.at U
Comaunications, Inc. &llegillg CSefaaation, vroD4Jful clisc:b&rge.
ineent10n&1 &lid _gligeDt infliction of IlllatioDal diatress, ....
1av..1oa of pri.acy. I haft also filed a c:barge vida 1:be ___
"lations C...1a.loD allegi.. sea diacrl~..tioD UDder
Pennsylvania lav. Copies of tbe C~laint and charg_ are al.o
enclosed.

In defens. of their aiacollduct, wazz has alleged that 1 _
trying co COIluol Uaeir pragr _tag. This i8 not true - % _
.imply 1:J:'yiDg CO 8~ up for ., rights. .0 OD., ..le or feaa1a,
should be ...bj.c~.cS to, aad fired for, such blat.aa~

d18c:r1a1nation. %he !acu are that I vas subjected to
pre_dit.ated, ou~geous attacks vhich naaed _ apecifically, aad
which vere dire=.d at .e because I .. a vc:.an. When I protested
and .aid that I vould not toleraee being the target of such
abuse, I vas fired •..
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llbaC Mt1o. caD I DOW take to baft nZI'. Lice.. ""'al
. .': ~l1caci_ ~. GIl uld ullcil dais utt.r i. r•••l9M? %II.,

,7·~~~S..~oar.'.... tII!I.. opiaioa of k..,1edg••bl. pen.. 1Jl tIU.
:";~'" ...1•••·•· ~.~- 01:1 .IlU Iaa.. aot!liag to do vlth progr_lag ln

-:..: CIa.. Pub11c·.· iahn.c, c:DAftal and _08••lty. he OIlly are
. - CII8r e C1' .... dUeriainacozy ll1ac VCIIHA, but one vonder.

wbetJaeJ:-~_~ 1n -.ani.. dr:l".·, a t1_ when aaDf children
an lia~.. _II 1a die ....u_ of clloiee f= a _joricy of
t:eeaa..n Ja .... Gnat.r 'itUa..p llarket. I'M ntl.... aIlov
tills. a..r panIlU bave &oW _ =at tlae7 ba"e written c.b•
• catlOll aM ... rcc about tIlia .ibacloa. I ••UM til.. l.t~r.
are- a pan of th. public file and viII be taken inc:
coasld.ratlon durin; c.b. FCC'. llcena. nneval proc••••

. Again, pl.... advi•• &I to what furch.r action I aighe tak••
·I have enclo••d 1:h. followin; :!oC:U2:l.nts for your ~il.s, Which a:.
not for furche= ~iss.mi:'la':ion without my prior wrltte:1
authorization:

Exhibit

·S·
·c·

a.f.renc.

3anuary 22, 1'.1 l.tter from Saauel P. laain
to EZ C=-aunicat10n·. Pre.id.nt Alan Box and
WBZZ Gen.ral Man.ager, Tex Meyer
Aa.nd.d Civil Complaint
Pennsylvania Suman Relations Ca.Dissioc
CQllPlaint
Deposltioas: Quinn page. 38-31, 75-11, f3-13,
3.fferaon pag.. 44-70, lIttyer page 21;
Mallinger pages 140-1t5
Arbitratcc'. DecisionPre.. articl.. and let~er.

TIlUlk ~ou .ery muc:h for your ti•• and consideration.

Very truly your.,

LIZ ItAIIDOLPB

•


